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• Recommended by NCCALJ

• Public Safety

• Under-supervision of dangerous Defs

• Over-supervision of low-risk Defs

• Study shows: Pretrial detention creates crime

Harris County TX Study: Detained misdemeanor Defs have:

• 30% increase in new felony charges and 

• 20% increase in new misdemeanor charges

Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention, 

69 Stanford Law Review 711, 718 (2017)
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• Public Safety

• Costs

• Detention costs

• Recidivism costs, law enforcement costs, etc.
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• Recommended by NCCALJ

• Public Safety

• Costs

• Fairness

• Incarceration based on poverty, not risk

Philadelphia: Almost ½ of defendants who only 

needed to post a $500 deposit to obtain release 

failed to do so within 3 days of the bail hearing
Stevenson, Distortion of Justice: How the Inability to Pay Affects Case Outcomes, Journal 

of Law, Economics & Organization (manuscript at 10-11) (forthcoming)
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• Public Safety

• Costs

• Fairness

• Incarceration based on poverty, not risk

Harris County TX Study:

Only about 30% of defendants from the wealthiest zip codes 

are detained pretrial, versus around 60-70% of defendants 

from the poorest zip codes. 
Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention, 

69 Stanford Law Review 711, 737 (2017)
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• Public Safety

• Costs
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“[a] . . . basic injustice: poor arrestees . . . are incarcerated 

where similarly situated wealthy arrestees are not, solely 

because the indigent cannot afford to pay a secured bond.”

ODonnell v. Harris County, 892 F.3d 147, 162 (5th Cir. 2018)
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Why
Harris County TX Study: As compared to those who are released, 

detained misdemeanor Defs:

• are 25% more likely to be convicted

• are 43% more likely to be sentenced to jail

• get, on average, incarceration sentences are 9 days longer, 

more than double that of similar releasees

• . 
Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention, 

69 Stanford Law Review 711, 717 (2017)



Why

Philadelphia Study: Pretrial detention leads to:

• 13% increase in the likelihood of being 

convicted

• 42% increase in the length of the incarceration 

sentence 

Stevenson, Distortion of Justice: How the Inability to Pay Affects Case Outcomes, Journal 

of Law, Economics & Organization (manuscript at 3) (forthcoming)
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Why

Harris County TX Study:.

“detention increases the likelihood of pleading guilty by 25% for 

no reason relevant to guilt”

Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention, 

69 Stanford Law Review 711, 771 (2017)
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• Recommended by NCCALJ

• Public Safety

• Costs

• Fairness

• Racial & ethnic disparities

Despite making up 

approximately 33% of the 

local population, African 

Americans and

Hispanics make up 76% of 

the jail population. 
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• Recommended by NCCALJ

• Public Safety

• Costs

• Fairness

• Racial & ethnic disparities

• Litigation risk
Harris County, TX bail 

system violated indigent 

arrestees rights to equal 

protection



“[T]he essence of the district court's equal protection analysis can be 

boiled down to the following: take two misdemeanor arrestees who are 

identical in every way—same charge, same criminal backgrounds, same 

circumstances, etc.—except that one is wealthy and one is indigent. 

Applying the County's current custom and practice, with their lack of 

individualized assessment and mechanical application of the secured bail 

schedule, both arrestees would almost certainly receive identical secured 

bail amounts. One arrestee is able to post bond, and the other is not. As a 

result, the wealthy arrestee is less likely to plead guilty, more likely to 

receive a shorter sentence or be acquitted, and less likely to bear the 

social costs of incarceration. The poor arrestee, by contrast, must bear the 

brunt of all of these, simply because he has less money than his wealthy 

counterpart. The district court held that this state of affairs violates the 

equal protection clause, and we agree.” 

ODonnell v. Harris County, 892 F.3d 147, 163 (5th Cir. 2018)
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What

• Procedural best practices

• Encouraging citation/summons for low-risk 

defendants

• Early participation by defense counsel & 

prosecutor

• Prompt review of magistrate’s pretrial decision

• Create a feedback loop

• Implement court date reminder system
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• More robust pretrial release proceedings
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• Better way of assessing risk

• “Right-sizing” risk management strategies

• Rigorous empirical evaluation

• Statutory changes

• Require first appearance for all in custody 

defendants

• Constitutional preventative detention procedure

• Repeal provisions that allow Def/others to opt 

out of conditions
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1. Baseline Survey

2. Foundational Studies

3. Site-Specific Studies
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